Editor's note: appeal filed, dv. No. 98-145-EB.W(D 1d. April 10, 1998)

EARTH SO BENCES, INC
| BLA 95-392 and 96- 397 Deci ded March 12, 1998

Appeal s fromDecisions of the Idaho Sate Gfice, Bureau of Land
Managenent, rejecting a preference right phosphate | ease application and an
application to nodi fy an exi sting phosphate | ease. 1-3557-01 and | -012982.

Affirned.
1 Phosphat e Leases and Pernits: Leases

The BLMproperly rejects an application for a
preference right phosphate | ease where the appl i cant
fails to establish, by a preponderance of the evidence,
that BLMerred in finding that it had failed to
denonstrate that it had di scovered a val uabl e deposit
of phosphat e and associ at ed vanadi umunderlying al | or
part of the land sought to be | eased.

2. Phosphat e Leases and Pernits: Leases

The BLMproperly rejects an application to nodi fy an
exi sting phosphate | ease to enconpass adj acent |and
where the applicant/l essee fails to establish, by a
preponder ance of the evidence, that BLMerred in
finding that it had failed to denonstrate that a
deposit of phosphate extends fromits existing | ease to
t he adj acent |and.

APPEARANCES.  (harl es Johnson, Esq., Pocatello, Idaho, for Earth i ences,
I nc.

(PN ON BY ADM N STRATI VE JUDEE KELLY

Earth Siences, Inc. (ES), has appeal ed fromtwo Deci sions of the
Idaho Sate dfice, Bureau of Land Managenent (BLM, dated March 21, 1995,
and May 3, 1996, rejecting its preference right | ease application (PRA) |-
3557-01, whi ch sought a new phosphate | ease, and an application to nodify
its existing phosphate | ease 1-012982 to include additional acreage. The
appeal s were docketed as | BLA 95-392 and | BLA 96- 397, respectively, and
were consol idated by our Oder of QGctober 15, 1997.
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| BLA 95-392 and 96- 397
Lease Application |-3557-01

The ES and its predecessor-in-interest (Hden Young) had, from
Cctober 1, 1971, to Septenber 30, 1975, hel d prospecting permt |-3557,
wth respect to 474.96 acres of land in secs. 8 17, and 21, T. 14 S, R
43 E, Boise Meridian, Bear Lake Qounty, ldaho. Onh Septenber 26, 1975,
prior to the expiration of the permt, ES, which had acquired the permt
fromYoung on Decenber 1, 1972, filed application |-3557-01 seeking to
| ease al|l of that |and.

The ES originally proposed to extract phosphate ore, along wth
associ ated vanadiumore, fromthe application area by underground neans and
to process the ore at its own plant and sell the processed ore. That
effort was intended to be part of an extensive nining operation since ES
al so holds the right to mne on surroundi ng | ands under Federal (I-012982)
and state | eases and by virtue of ownership of the lands in fee. Its total
hol ding is a continuous bl ock of |and, 4,100 acres in size, stretching from
B oonmington Canyon northward to Seight Ganyon. Wiile the area enconpassed
by the applicationis only 11-1/2 percent of the total project area, ES
considers acquisition of the area "critical to the viability of the overall
proj ect” because, wthout the | ease, "the continuity of the orebody woul d
be interrupted to the extent that it woul d be inpossible, or nearly so, to
carry out a devel opnent program” (Letter to BLM dated May 1, 1991, at
1-2.)

The ES asserted inits application that it had, during the permt
period, by virtue of drilling four exploration test holes (Nos. 8, 22, 24,
and 28) in the NE/asec. 21, discovered a val uabl e phosphate deposit in the
Meade Peak Menber of the Phosphoria Formation, which underlies all of the
permtted land. On Septenber 29, 1975, and June 20, 1977, it submtted
sundry reports for the four drill holes, data obtai ned therefrom(viz.,
lithol ogic | ogs and phosphat e assays), and structural contour (upper
phosphat e zone) and i sopach (upper and | ower phosphate zones) nmaps for the
NE/asec. 21. The ES al so provided an estinate of neasured and i ndi cat ed
(denonstrat ed) phosphate ore reserves in the PRA area.

Robert Mallis, a BLMgeol ogist, initially eval uated the infornation
submtted by ES in support of its application, and prepared a geol ogic
report whi ch described the general geol ogy of the application area and
ES's efforts to explore it. Inthat report, Milis concluded that ES had
shown the existence, but not the full extent and character, of a phosphate
deposit in the NE/asec. 21 and had nade no showng at all for the renai nder
of the PRA area. Therefore, Millis reconmended to the Chief, Branch of
Solid and Huid Mneral s, by nenorandumdat ed Novenber 1, 1988, that BLM
should find that ES was not entitled to a preference right |ease since the
information submtted was "not sufficient to showthe existence of a
val uabl e phosphat e deposit."

The BLM accepted Mal lis' recommendation and rejected ES's application
by Deci sion dated Septenber 14, 1989, which ES appeal ed. The BLMI ater
notified the Board that it desired to consider any newinformation that ES
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| BLA 95-392 and 96- 397

mght wsh to submt in support of its PRRA By Qder dated February 28,
1990, we vacated the Septenber 1989 Decision and renanded the case back to
BLMfor further deliberations.

Subsequently, BLMnotified ES by letter of Septenber 6, 1990, that
the information it had al ready submtted was insufficient for BLMto
det er mine whet her a val uabl e phosphat e deposit had been di scovered and
afforded ES an opportunity to provide certain specified information in
support of its application. This infornation included a detail ed
expl anation of howit arrived at its ore reserve estimates, geol ogi ¢ and
expl oration data, a detailed nmarket and cost anal ysis, and an econom c
anal ysis for its proposed mni ng operations.

The ES provided additional information in March 1991. The Chi ef,
Branch of Solid and Huid Mneral's, concluded that based on E9's |imted
expl oration of the application area and its projection of the phosphat e/
vanadi umdeposit fromsurroundi ng | ands, ES had denonstrated that the
application area contained a "potentially val uabl e deposit,” at least in
the NE/asec. 21, and referred the matter to the Chief, Northwest Regi onal
BEval uati on Team (NREl) for a final determnation. (Mnorandumof Aug. 24,
1992, to Chief, N=ET, at 3.)

The NRET eval uated the economic feasibility of mning the phosphat e/
vanadi umdeposit underlying the application area, and concluded inits
February 28, 1995, final report that, during the 4-year termof its
prospecting permt, ES had not discovered a val uabl e phosphat e/ vanadi um
deposit underlying any of the | and sought to be leased. It found that,
whil e a deposit had been di scovered underlying, at |east, the NE/asec. 21,
it was not "valuabl e" either at the tine the application was filed or the
eval uation was perforned. (FHnal report at 63.)

Inits March 1995 Decision, BLMrejected ES's application, pursuant
to 43 CF. R § 3513.4(a), based on the determnation in the N=ET final
report. The ES appeal ed fromthat Decision, and petitioned the Board to
stay its effect pending our final decision on the nerits of its appeal. By
Qder dated June 6, 1995, we denied ES's petition.

Inits Prelimnary and Suppl enental Satenents of Reasons for Appeal
(SR, ES contends that it, in fact, discovered a val uabl e phosphat e
deposit wthin the 4-year termof its prospecting permt, and thus is
entitled to a preference right lease. It states that there is agreenent
between ES and BLMregardi ng the presence of a deposit of val uabl e
mneral s (phosphat e and associ at ed vanadi un) wthin the PRLA area. Thus,
ES argues that the sole issue is whether that deposit is itself
"val uabl e,” wthin the neaning of section 9(b) of the Mneral Leasing Act,
as anended, 30 US C § 211(b) (1994), because it contains ore in
sufficient quality and quantity to justify the expenditure of tine and
noney inits extraction, renoval, and narketing, wth a reasonabl e prospect
of success in devel oping a valuable mne. The ES contends that the
phosphat e/ vanadi umdeposit neets this criteria. The BLMfiled no response
toether of E9's SR s.
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The ES argues that BLMs failure to respond to its SOR's shoul d be
deened to constitute its consent to the granting of its application. This
argunent is rejected. There is no requirenent that BLMrespond to an S(R

See 43 CF. R 88 4.413 and 4.414. DNor, in any particular case, wll the
failure to respond be construed as BLMs concessi on of any argunent nade on
appeal or tothe ultinate disposition of the case in the appellant's favor.

43 CF. R § 4.414.

[1] Section 9(b) of the Mneral Leasing Act provides that, when the
hol der of a prospecting permt "shows to the Secretary [of the Interior]
that val uabl e deposits of phosphate have been di scovered wthin the area
covered by his permt, the permttee shall be entitled to a | ease for any
or all of the land enbraced in the prospecting permt.” 30 US C § 211(hb)
(1994); see Hizabeth B Archer, 102 | BLA 308, 311 (1988).

The BLMis entrusted, by Departnental regulation, wth the duty of
det ermini ng whet her the permttee di scovered a val uabl e phosphat e deposit
and thus whether he is entitled to a preference right lease. 43 CF R 8§
3513.2-1. In addition, 43 CF. R § 3513.4(a) provides that BLM"shal |
reject an application for a preference right lease if the authorized
officer determnes * * * [t]hat the applicant did not di scover a val uabl e
deposit of phosphate. "

It is well established that, in order to establish that a val uabl e
phosphat e deposit has been di scovered and justify issuance of a preference
right lease, a permttee nust denonstrate the exi stence of a "nmneral
occurrence where mneral s have been found and the evidence is of such a
character that a person of ordinary prudence would be justified in the
further expenditure of his/her labor and neans, wth a reasonabl e prospect
of success, in developing a valuable mne." 43 CF.R 8§ 3500.0-5(i).

QGontrary to its assertion, the fact that ES has al ready invested
considerabl e tine and noney and is interested in investing even nore tine
and noney in the extraction, renoval, and narketing of the ore reserves
does not denonstrate the exi stence of a val uabl e deposit in the application
area, wWthin the neaning of section 9(b) of the Mneral Leasing Act. See
Yankee GQul ch Joint Venture v. BLM 113 1 BLA 106, 131 n.15 (1990).

The ES contends that BLMis not permtted to conduct its own in-depth
val uabl e deposit determnation because 43 CF. R § 3513.2-1 and BLMs
I nstructi on Menorandum (1M No. 93-101 establish that the determnation of
whet her the application area contai ns a val uabl e phosphat e deposit hi nges
solely on infornation provided by the permttee.

Regul ation 43 CF. R 8§ 3513.2-1 states that the determnation "shal |
be based on the data furnished to [BLM by the permttee * * * during the
life of the permt and suppl enental data submtted at the request of
[BLM." Such data is described in IMNo. 93-101, whi ch provi des general
gui dance to BLMSate fices regardi ng val uabl e deposit determnations,
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as that which is necessary for BLMto nake such a determnation.
(Atachnent to IMNo. 93-101, at 1-1to 1-2.) Further, BLMis, in fact,
required to assess the reasonabl eness and accuracy of the data provided by
the permttee. Id. at 1-4, 1-5.

Nothingin 43 CF.R 8 3513.2-1 or IMNo. 93-101 (or its attachnent)
undermnes the fact that BLM as the Secretary's del egate, is entrusted by
statute and regulation wth the ultinate responsibility to deci de whet her
there is a val uabl e phosphat e deposit, and thus whet her a preference right
| ease should be issued. 30 US C § 211(b) (1994); 43 CF. R 8§ 3513.2-1
and 3513.4(a). In doing so, BLMnay consider any and al | pertinent
information, since only in that way can BLMproperly assess the
reasonabl eness and accuracy of the data provided by the permttee. The
Hanna Mning ., 20 I BLA 149, 151-52 (1975). That is what BLMdid here.

The ES refers on appeal to all of the evidence it has previously
submitted in support of its application, disputing the accuracy of certain
contrary factors relied upon by NRET in its economc analysis. |t objects
to NRET' s assessnent of the tonnage and grade of phosphat e and vanadi umore
reserves, adoption of recovery rates for the | ower phosphate- and vanadi um
bearing zones, and failure to consider uraniumand sel eniumreserves. Al
of E9's evidence was duly considered by NRET, and, on the basis of that
assessnent, NRET concl uded that ES had not denonstrated the presence of a
val uabl e phosphat e/ vanadi umdeposit within the area applied for. Al that,
including the basis for NRET' s decision on the particul ar disputed factors,
was set forth at sone length inits final report. The ES has failed to
show that NRET misinterpreted the facts, enpl oyed an i nproper nethodol ogy,
or otherwse erred in its analysis.

The NRET is the Departnent’'s technical expert for val uabl e deposit
determnations. Thus, its reasoned opinionis entitled to considerabl e
deference and will not be overturned except by a showng that it acted
arbitrarily and capriciously or contrary to lawor that, by a preponderance
of the evidence, it erred as a matter of fact because its nethodol ogy was
erroneous or it relied on inappropriate or insufficient data or nade
erroneous conputations or determnations. See Wstern Anerican Expl oration
G., 112 IBLA 317, 318-19 (1990), and cases cited. The ES nakes no such
show ng. The fact that it holds an opinion contrary to NRET' s i s not
sufficient, by itself, to denonstrate error or justify nodification or
reversal of any of the conclusions reached by NRET. See Anerican Glsonite
G., 111 IBLA'1, 32 (1989).

Therefore, we conclude that BLMproperly rejected ES's application
| -3557-01 because ES failed to denonstrate that it had di scovered a
val uabl e phosphat e/ vanadi umdeposit underlying all or part of the | and
sought to be leased. See John D Archer, 47 IBLA 268, 271 (1980).

Application to Mdify Lease |-012982

The ES filed its application on Decenber 5, 1977, seeking to nodify
its | ease to enconpass the 4.63-acre triangul ar-shaped parcel of |and
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inlot 5 sec. 21, T. 14 S, R 43 E, Boise Mrid an, Bear Lake Gounty,
| daho. The parcel is immedi ately adjacent to the 25. 74-acre parcel of |and
inlot 4, sec. 21, already leased to ES as part of |ease |-012982.

By letter dated June 14, 1990, BLMnotified Gonda Part nershi p (CGonda),
which held the | ease fromNovenber 1, 1984, to April 1, 1993, that, in
order to deternmne whether a phosphate deposit extended fromits | eased
| ands under lot 5 onda was requested to submt drill logs, trench data,
geol ogi ¢ cross-sections, and any other pertinent infornation. Nb response
was recei ved from Gonda.

By letter dated Decenber 8, 1992, BLMinforned ES that, once the
| ease was assigned back to ES, if it desired to pursue | ease nodification,
it woul d be responsi bl e for submtting the infornation previously requested
by BLMin its June 14, 1990, letter. The assignnent was approved by BLMon
March 29, 1993, effective April 1, 1993. However, ES did not respond to
BLMs Decenber 8, 1992, letter.

Fnally, by letter dated Septenber 6, 1995 BLMrequested ES to
submit, wthin 30 days of receipt of the letter, the information previously
requested inits June 14, 1990, letter. The BLMstated that "[f]ailure to
conply wll result inthe rejection of the | ease nodification application.”

The Septenber 6, 1995, letter was received by ES on Septenber 11, 1995.

The ES responded on Septenber 21, 1995, stating that it had
previously filed the requested information. However, it stated that, if
the information was still required, it needed a 6-nonth extension of tine
to provide it. The BLMreiterated its request for the information in a
Septentber 29, 1995, letter, and afforded ES an additional 90 days from
receipt of that letter to conply. The BLMstated that "[f]ailure to
provide the requested information wthin the tine allowed may result in
rejection of the | ease nodification application.” The Septenber 29, 1995,
letter was received by ES on Gctober 2, 1995. The ES submitted a
response on Decenber 21, 1995, which was recei ved January 8, 1996. It
again referred to infornation already in BLMs files.

Inits My 1996 Decision, BLMrejected E9's | ease nodification
appl i cation because ES had fail ed, despite nunerous requests, to submt
evi dence denonstrating that a phosphate deposit extends under lot 5 "For
failure to submt infornation which includes a show ng that a phosphat e
deposit extends from[ES's] adjoining | ease or fromprivate | ands owned or
controlled by ES, as required by regul ati on 43 G-R 3516. 3(c) (3), your
application is hereby rejected.” The ES appeal ed fromBLMs My 1996
Deci si on.

Inits SR ES contends that BLMalready has information inits files
sufficient to denonstrate that the parcel of |and sought to be | eased as a

part of |ease |-012982 contai ns phosphat e reserves whi ch extend fromthe
deposit already known to underlie that |ease. |n support thereof,
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ES incorporates by reference all of the docunents submtted by the Ruby
Gonpany (Ruby) in support of its original application for |ease |-012982,
as well as the entire filerelating to that |ease and ES's PR.A | -3557-01.

[2] Regulation 43 CF.R § 3516.1 provides that, when | ands avail abl e
for leasing "are known to contai n a phosphate deposit that extends froman
adj oi ning Federal lease or fromprivately held lands,” BLMnay | ease t hat
area nonconpetitively, either by issuing a newlease or by adding the area
to an existing |l ease. The person who seeks to | ease such an area i s
required to file an application, which "shall * * * [i]nclude a show ng
that a phosphate deposit extends fromthe applicant's adjoining | ease or
fromprivate lands owned or controlled by the applicant.” 43 CF R 8§
3516. 3(c)(3).

The E9's SR is essentially a resubmssion of its Decenber 21, 1995,
response to BLM which |ikew se asserted that various docunents already in
BLMs files denonstrate that ot 5 contai ns a phosphate deposit. The ES
first refers to certain docunents invol ving Ruby's original |ease
application and resulting | ease 1-012982. That application was filed on
Novenber 14, 1961, and resulted in the issuance, effective July 1, 1962, of
a | ease, which covered 65.74 acres of land inlot 4 and the SWoE/4sec. 21.

V& can find no docunent, nor has ES identified any, which states or even
indicates that any of the |and adjacent to lease 1-012982 in lot 5 contains
a phosphate deposit. Furthernore, the nere fact that lot 5is situated in
close proximty to an existing phosphate | ease does not showthat it
contai ns such a deposit.

The ES points to a March 9, 1962, nenorandumfromthe DO rector,
Lhited Sates Geol ogi cal Survey (USGE), informng the Manager, Land Gfi ce,
Boi se, Idaho, BLM in response to a request for a report regardi ng Riby' s
| ease application, that, according to USGS s records, "the phosphatic shal e
nenber of the Phosphoria fornmation crops out and underlies part of the
lands applied for [lot 4, SW&E/4sec. 21]." (Ex. Battached to SCRat 1.)

However, the Drector did not state that the phosphate-bearing portion of
the formation continues under ot 5. Nor can we nake such a finding.

Mbreover, the record includes an August 28, 1995, nenorandumfrom
Mal lis to Judy Phel ps, a BLMsolid mneral adjudicator, stating that

[My prelimnary eval uation of the lands applied for [lot 5],
based on avai | abl e publ i shed geol ogic information, is

i nconcl usi ve as to whether or not the area is underlain by a
phosphat e deposit. |f a phosphate deposit does exist wthin the
area, it is probably small in size and at a depth in excess of
500 feet; however, wthout the * * * information [requested from
ES], | cannot nake a positive determnation.

The BLMrequested in 1992 and again in 1995, that ES nake the show ng
required by 43 CF R 8§ 3516.3(c). It failed to do so.
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Thus, the record denonstrates that, at no tine after filingits
application to nodify its existing phosphate | ease, |-012982, did ES nake
a show ng that a phosphate deposit extends fromits | eased | ands or any of
its privately held lands under the | and sought to be included in its |ease.

Accordingly, we conclude that BLMproperly rejected E9's application to
nodi fy its existing | ease |-012982.

To the extent ES has rai sed other argunents we have not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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